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JUDICIAL PLANNING IN NORTH DAKOTA:
SYSTEMATIZED ANTICIPATION FOR
BALANCED PROGRESS
JUSTICE VERNON
LAWRENCE

D.

R.

PEDERSON*

SPEARS**

A prudent man foresees the difficulties ahead and
prepares for them; the simpleton goes blindly on and
suffers the consequences.
Proverbs 22:3
Tyndale Translation
My interest is in the future, because I'm going to
spend the rest of my life there.
Charles F. Kettering

I.

INTRODUCTION

The tools that we use in solving today's court service problems
are, in general, products of yesterday's planners. Some planning is
essential to all activity or change. Most planning is informal and
intuitive. Some will acknowledge that the job of planning has been
well done, that the tools of the judicial system created for the State
of North Dakota have served us long and well. Judges will generally
tell you so. Others will disagree.
,II. JUDICIAL PLANNING
There have been leaders for change at work within and without
the North Dakota judicial system since the beginning. Many, but not
all, of the changes were accomplished under the leadership of judges.
0 Associate Justice, North Dakota Supreme Court; Chairman, Judicial Planning Committee; B.S.C., University of North Dakota, 1947; L.L.B., University of North Dakota,
1949; J.D., University of North Dakota, 1969.
0* Assistant State Court Administrator, North Dakota,; Staff to the Judicial Planning
Committee; A.B., Stanford University, 1965; J.D., University of Chicago, 1971.
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Opinions will vary widely about whether any of the deficiencies have
been corrected or whether improvements have been made. Many of
the most negative of these opinions have been those of judges themselves.
We are not able to say that past changes have not resulted from
planning. Change has come about informally, through the perception
of problems and the seeking -of solutions. This informal planning
process has been the traditional means of change in the judicial system in North Dakota and in the United States.
The new Judicial Article,1 the Uniform Probate Code,2 the Small
Claims Act 3 the Uniform Jury Selection Act, 4 the North Dakota
Criminal Code,5 and the North Dakota Auto Accident Reparations Act6
all are indications of a public demand for judicial services on a different level than in the past. These are innovations with wide impact, and all required more formalized planning for effective results.
The complexity of present social and structural issues demands a
level of planning not required in even the recent past.

A.

THE NEW JUDICIAL ARTICLE

Many people ascribe the adoption of the new judicial article of
the North Dakota Constitution to the judges'. It is not difficult, however, to find informed views that the adoption of the article was "in
spite of" the judges. Whatever view is taken, it is agreed that the
inevitable has occurred-we have a new judicial article-and some
changes are going to be made. The question is: Who will participate
in bringing about those changes? The answer is: All who wish to participate.
If there is to be participation, there must be organized forums
in which to participate and an orderly process to coordinate the
whole. Those forums and that process already exist, each with a clear
and important role.
Judicial planning is taking place concurrently in a number of
forums in North Dakota: The Judicial Planning Committee, the Rules
Subcommittee and Legislative Subcommittee of the Citizens Committee on the New Judicial Article, and the Interim Judicial Systems
Committee of the Legislative Council and Judicial Council.
B.

THE JUDICIAL PLANNING COMMITTEE

The Judicial Planning Committee is, and will be, the long-range
1.
2.
3.
4.
5.
6.

N.D.
N D.
N.D.
N.D.
N.D.
N.D.

CoNsT. §§ 85-97 (adopted Sept. 7, 1976).
CENT. CODE tit. 30.1 (1976 & Supp. 1977).
CENT. CODE ch. 27-0S.1 (1974 & Supp. 1977).
CENT. CODE ch. 27-09.1 (1974 & Supp. 1977).
CENT. CODE tit. 12.1 (1976 & Supp. 1977).
CENT. CODE ch. 26-41 (Supp. 1977).
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forum for all formal judicial planning in North Dakota. Created by
the North Dakota Supreme Court in December 1976, the committee
represents all levels of judges, court personnel, attorneys, legislators and the public. 7 It is staffed by the office of the State Court Administrator.
The Judicial Planning Committee has undertaken a review of all
areas of court services in North Dakota. The result of the work has
been published as The North Dakota Judicial Master Program for the
FY 1977-1979 Biennium.s
The Judicial Master Program was issued for public comment in
May 1977. Over 300 copies were distributed to judges, attorneys, court
personnel, civic organizations, media groups, and university teachers
in many related fields. After reviewing the comments, the Judicial
Planning Committee approved the revised Judicial Master Program
and recommended it for approval by the North Dakota Supreme Court.
In June 1977 the supreme court accepted the document as the North
Dakota judicial program for the biennium period and the Chief Justice designated the State Court Administrator to supervise its implementation.
The Judicial Planning Committee will monitor and review the
Judicial Master Program implementation process and will make appropriate revision of the Judicial Master Program in fiscal year 1978.
This procedure of proposing a long-range program, seeking public
views, preparing public documents, and monitoring and reviewing
implementation will become a traditional process with increasingly
formative effects on the unified judicial system in North Dakota.

C.

THE LOCAL JUDICIAL DIsTRIcT PLANNING PROCESS

State judicial planning is only a part of effective planning in a
unified judicial system. Of equal importance is the coordination of
efforts for court service improvement within the several judicial districts. It is in the judicial districts that local administrative implementation of the unified judicial system is most important for improvement of court services.
7 The membership of the Judicial Planning Committee includes: Justice Pederson,
Chairman; Presiding District Judges Bakken, Graff, Hatch, Heen, Ilvedson andT Muggli;
Joel Medd, Benson County Court With Increased Jurisdiction; Burton Risekdahl, Sioux
County Justice; Robert Brown., May.ville Municipal Judge; Dave Fisher, Sixth District
Juvenile Supervisor; Gary McCullough, First District Court Reporter; D. J. Hanson.
Fourth District Court Administrator; Dennis Schulz, Logarn County Judge and Clerk of
Court; Representative Patricia Kelly, Fargo: Representative Jean E. Herman, Fargo;
Calvin Rolfson, Deputy Attorney General; John T. Paulson. Barnes County State's Attorney; David L. Peterson, attorney, Bismarck: Duane Houdek, attorney, Bismarck: Harry
J. Pearce, vice-chairman, Citizens Committee on the new Judicial Article and Chairman,
Legislative Subcommittee: Cal Olson, Prairie Television, Fargo; and William A. Strutz,
Chairman, Rules Subcommittee.
8. Copies of the North Dakota Judicial Master Program for the FY 1977-1979 Biennium are available upon written request to: Justice Vernon R. Pef'erson, Chairman, Judicial Planning Committee, North Dakota Supreme Court, State Capitol, Bismarck. North
Dakota 58505.
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The Judicial Planning Committee assists local judicial districts in
establishing and implementing the local judicial planning processes.
The local judicial district planning process varies from district to district in response to the particular situation in each area. This process
among the judicial districts should ideally include the following characteristics:
1. A judicial district planning board or committee;
2. Representation on the planning board of all full-time judges
from all court levels and representatives of local attorneys.
Representatives of part-time judges, court personnel, and the
public are included on several committees;
3. Regular meetings, usually quarterly, with the presiding
judge of the judicial district;
4. Formulation of a plan for local court service imp-rovement
which is reviewed and revised as implementation progresses.
In this local judicial planning process, the many participants in
court services can consult ard contribute to a coordinated improvement of local court services. Subject areas for this process include
budgets, bailiffs, jury management, jury orientation, juror amenities,
case calendaring, case monitoring, court facilities, law library and
research services, administrative staff, local court rules, 9 records
management, and public information and education. In these subject
areas concrete, visible improvements can be made in every judicial
district.
Each of the local judicial district plans becomes part of the basis
upon which the Judicial Planning Committee develops the state-wide
Judicial Master Program. Local projects are supported, coordinated,
or expanded state wide in this process.
D.

THE JUDICIAL DISTRICT AND THE

PRESIDING JUDGE

Fundamental to the new unified judicial system and central to
the structure of the judicial planning process are the two concepts of
the judicial district and the presiding judge.
The judicial district can no longer be viewed as a category of
one kind of court, the district court. 10 The judicial district is now a
geographical area in which all court services, at all court levels, are
administered. The judicial district is the primary administrative unit
of the unified judicial system.
9.
Rules
dicial
10.

The Rules Subcommittee has proposed a Uniform Rule on Local Court Procedural
and Administrative Rules, which contemplates a similar and c)mpatible local judistrict consultative process for the development of local judicial district rules.
See N.D. CENT. CODE § 27-05-01 (1974); N.D. CONST. § 93.
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Similarly, the presiding judge is the key administrative official
within the judicial district within the unified judicial system, with
final responsibility for all court services and personnel in that geographical area." The presiding judge is the channel for the broad,
progressive delegation of supreme court authority and the focus of
local judicial planning and administration. The presiding judges, with
responsibility for local judicial planning, and membership -on the Judicial Planning Committee, are becoming central to the administration of the unified judicial system.
In reflecting on this concept of the judicial district and the role
of the presiding judge, the importance of an effective, participatory
local judicial district planning process becomes evident. Without
broad representative participation, the delegation of supreme court
authority may be ineffectively administered and constitute a burden
on a single individual. With such representative participation, group
wisdom can be harnessed, conflicting views can be weighed, and effective coordination and support for particular projects and service
improvements can be formed.
E.

THE CITIZENS COMMITTEE
AND

ON THE NEW JUDICIAL ARTICLE

ITS SUBCOMMITEES

During the present biennium, the Judicial Planning Committee is
deferring to other forums with regard to planning for the immediate
implementation of the new judicial article. The size of this immediate
task necessitated the creation of specialized committees to give it
the appropriate intensive and broad consideration which the Judicial
Planning Committee's more comprehensive mandate does not permit.
The Citizens Committee on the New Judicial Article was established in 1975 to provide a broad spectrum of public information programs on the then proposed judicial article. 12 Upon the passage of
the new judicial article on September 7, 1976, the Citizens Committee
created two subcommittees, the Rules Subcommittee and the Legislative Subcommittee, to initiate discussion and study of judicial article implementation by supreme court rule and by legislation.
11. The
iresent presiding judges v(re designated l)Ltrsuart to Adlministrative Order
No. I (Octobhr 30, 1974). The R-ules Suloconiittee is reviewing that administrative order
with a view toward its revi:i on.
12. The
irship
of the Citizens Conuittve on the New Judicial Article includes:
Richard H. McGee, Char'man, attorney, Minot: Itepresnitative lyron H. Atkinson, Bismarck ; Representative Itichard Backes, (Glenrln: Sealtor L. I ). Christensen, KRerirare;
Hal S. Davies, Minot Daily News,
iinot ; \alic(- I)ockter, president, North Dakota
AFL-CIO, Bismarck; Ariond I.rickson, attornev, I-'argo: Honorahe Tom Iwing, County

Judge \Vith Increased Jurisdiction, lDickinson: Ht-presentati'e

-Irynhil I-Iauglanil, Minot;
Senator S. F. 1-offner, Esmonid : Senator l ion Hilntlt.
rat'go: \\'ird Kirby, attorney.
Dickinson: Representative Kentth Knudson, Taylor: heliresentatie Win. E. Kretschmar,
Venturia ; Senator George Longrinjre, (I.'and Forks . Honorable
al 1)h It . N'laxwell, District Judge, Fargo; Representative Corliss .Mushik, Mandan : Senator David Nethlng,
Jamestown ; Dagny Olson, Court R,.porter, Devils Lake.; Harry Pearce, attorney, I3is-

narek: Robert Pile,

Northern States Power Cimlpany, Fargo:

Harol

Refling, banker,
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The Legislative Subcommittee, which is representative of the
public and all court constituencies, is chaired by Harry J. Pearce of
Bismarck.' The Subcommittee has undertaken the study of those
subject areas in the new judicial article which would be implemented
by statute. These areas include court structure and jurisdiction, ju-

dicial selection, judicial compensation and court financing. It is anticipated that the Legislative Subcommittee will continue its study until
after the 1979 session of the legislature.
In June 1977 the Legislative Council and Judicial Council established a joint Legislative Council-Judicial Council Interim Judicial

System Committee,

4

pursuant

to Senate

Concurrent

Resolution

4021,15 to study judicial article implementation and to propose ap-

propriate legislation for the 1979 session of the legislature. Chaired
Bottineau; Representative Earl Strinden,, Grand Forks; Mrs. Lois Vogel, Fargo: Senator
Frank Wenstrom, Williston; Representative Janet Wentz, Minot: Jon Kerian, attorney,
Minot: Barbara Gletne, Combined Law Enforcement Council, Bismarck: Lloydf B. Omdahi, Bureau of Governmental Affairs, University of North Dakota, Grand Forks.
13. The membership of the Legislative Subcommittee includes: Harry'Pearce, chairman, attorney, Bismarck; Myron Atkinson, attorney, Bismarck; Arnie Boyum, North
Dakota League of Cities, Bisma.rek; William Daner, North Dakota Bankers Association,
Bismarck; Armond Erickson, attorney, Fargo: Dennis Frederickson, North Dakota. Association of Counties, Bismarck: Judge Gerald Glaser, District Court, Bismarck; Presiding Judge Benny Graff, District Court, Bismarck: Justice Robert Heinley, Carrington;
Senator S. F. Hoffner, Esmond; Representative William Kretschmar, Venturia; Senator
George Longmire, Grand Forks: Senator David Nething, Jamestown; John Shaft, attorney, Grand Forks: Representative Janet Wentz, Minot: Senator Frank Wenstrom, Williston; Jerry Vande\Valle, Attorney General's Office, Bismarck; Mrs. Lois Vogel, Fargo:
D. J. Hanson, Trial Court Administrator, Bismarck: Jane Knecht, Bismarck; Representative Earl Strinden, Grand Forks: Judge Samuel 1). Krause, Fessenden; John Graham,
Legislative Council, Bismarck: Representative Richard Backes, Glenburn; Thomas M.
Lockney, School of Law, University of North Dakota, Grand; Forks; Richard L. Schnell,
State's Attorney, Mandan: Alvin T. Emineth, Court Reporter, United States District
Court, Bismarck; Joyce Schneider, Bismarck: Tom Jones, Veteran's Memorial Library,
Bismarck; Robert 0. Heskin, Mayor, Bismarck; Judge Mel Diers, Steele; Justice Harold
Albers, Center: Judge Ralph B. -Maxwell, District Court, Fargo.
14. The membership of the Judicial Systems Committee includes: Senator Howard A.
Freed, chairman, Dickinson : Representative Michael LTnhjem, vice chairman, Jamestown.
Legislative
Council Delegation: Representative Pat Corimy, Bismarck ; Representative
William E.
Kretschmar. Venturia: Representative Henry 0.
Lundene, Adams: Representative Craig M. Richie, Fargo; Representative Wayne K. Stenehjem, Grand Forks;
Representative Janet Wentz, Minot ; Representative Dean W'inkjer, AWilliston; Senator
Raymon E. Holmberg, Grand Forks; Senator Charles E. "Chuck" Orange, Grand Forks:
Senator Lester J. Schirado, Mandan: Senator Frank A. Wenstrom, Williston. Judicial
Cotmcil Delegation: Judge Eugene A. Burdick, Williston: Judge Douglas B. Heen, Devils
Lake; Mildred Burns Johnson, WVahpeton: Judge Ralph B. Maxwell, Fargo; Judge Joel
D. Medd, Minnewaukan; Harry J. Pearce, Bismarck: William A. Strutz, Bismarck: Lois
Vogel, Fargo.
15. 1977 N.D. Sess. Laws, Senate Concurrent Resolution No. 4021 states as follows:
WHEREAS, North Dakota voters in September 1976 approved a constitutional amendment giving North Dakota a new judicial article based on a
unified court system; and
WHEREAS, while this amendment is already in effect, the state's court
system remains structurally as it was because It is established through
statutes as well as in the Constitution ; and
WHEREAS, the new constitutional provisions will allow the North Dakota.
legislature to make structural changes in the North Dakota judicial system: and
WHEREAS, it has been shown by experience in other states which have
established a unified court system that a great deal of study and planning is
necessary before any structural changes are made in the overall judicial system, not only because of the interdependence of one portion of the systen on
another, but also because of the far-reaching effects any structural change
in the state's court system will have on all the citizens of the state : and
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by Senator Howard A. Freed, the Judicial System Committee has reviewed the materials and proposals of the Legislative Subcommittee
and is reviewing draft legislation in these areas. It is anticipated
that a major legislative proposal for judicial article implementation
will be prepared during this period by the committee. The committee
will continue work until the 1979 session convenes.
The Rules Subcommittee, which is also representative of the public and all court constituencies, is chaired by William A. Strutz of
Bismarck.' 6 The subcommittee has undertaken the study of those
subject areas in the new judicial article which would be implemented by rules and administrative action of the North Dakota Supreme Court. These areas include state and local court rule-making
processes, and mechanisms for equalizing judicial caseloads, including, if necessary, redistricting of judicial districts. 17 It is anticipated
that the Rules Subcommittee will continue its study and refer its recommendatibns to the North Dakota Supreme Court for the next few
years until judicial article administrative implementation is substantially complete.
The Rules Subcommittee has prepared a Proposed Rule on
WHEREAS, there is no crisis or urgent need which mandates immediate
structural change;
NOW, THEREFORE, BE IT
RESOLVED BY THE SENATE OF THE
STATE OF NORTH DAKOTA,
THE HOUSE OF REPRESENTATIVES
CONCURRING THEREIN:
That the Forty-fifth Legislative Assembly is hereby urged to make no substantive changes in the structure of the state's judicial system based upon
the new powers granted to the legislature in the rnw judicial article until
such time as the results and recoiniendations of a thorough study of the
state's entire judicial system can. be received and considered ; and
BE IT FURTHER RESOLVED, that the Legislative Council is hereby directed to initiate a joint study' with the Judicial Council to study the state's
entire judicial system in light of the new judicial article to determine what,
if any, structural changes might be necessary and Nvhat the timetable for
such changes should be: and
BE IT FURTHER RESOLVED, that the Legislative Council and the Judicial
Council conduct this study, with a committee composed not only of legislators and judges, but also of citizens and persons associated with and familiar
with the state's judicial system ; and
BE IT FURTHER RESOLVED, that this study seek the cooperation of the
North Dakota Supreme Court, North lzakota State Bar Association, North
Dakota States' Attorneys Association, and other judicial and court-related
associations; and
BE IT FURTHER RESOLVED, that the Legislative Council and Judicial
Council shall make a report of its findings and recommendations, together
with any legislation required to implement such recommendations, to the
FortY-sixth Leeislative Assemblv.
16. The membership of the Rules Subcommittee includes: William Strutz, Chairman,
attorney, Bismarck ; Dagney Olson, Court R,')urter, I )evils Lake; Judge Ton) Ewing,
County Court of Increased Jurisdiction, Dickinson: Alice K. Olson, attorney, Fargo; Judge
Bruce V:anSickle, United States District Court, Bisna rk: William Xiurry, attorney, Bis.marck: William C. Kelseh, attorney,
landan : Joseph R. 2laichel, attorney, Bismirck,
Robert Pile, Northern States Power Company, Fargo: John XT. Olson, state's att,,rncy,
Bismarck; Paul G. Kloster, attorney, Dickinson: l-hert
Vaaler, attorney, Grand Forks;
Donald R. Hansen, attorney, Fargo:
Ilarold L. Anderson, attorney, tisna ick: Mitchel
Mahoney, attorney, Minot : Judge Ray
. Friederich, District Court, ltughy
Plhilip J.
Johnson, attorney, Fargo; Judge Harold 8.
Horseth, County Court of lncreatsed Jurisdiction, Jamestown ; Judge William F.
Holny, District Ciourt, Mandan: Luella Dunn,
Clerk of Supreme Court, Bismarck: Judge lIoy A. liledsi, District Court, Minot.
17. 8e. N.D. CONST. § 93.
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Procedural Rules, Administrative Rules and Administrative Orders
5
of the North Dakota Supreme Court,"
which proposes a flexible,
practical, participatory, and economic mechanism for comprehensive rule making for the unified judicial system. A companion proposal for a Rule on Local Court ProceduralRules and Administrative
Rules 9 provides an analogous rule making process for the local judicial district rule making process. Each of these rules, and a pro0
posed Order Relating to the State Court Administrator,'2
were circulated widely for public comment during July 1977, before revision
and recommendation to the North Dakota Supreme Court. Further
study in the area of administrative implementation of the new judicial article is presently going on.
The significance of striving for an effective judicial planning
mechanism within the judiciary, but with effective outside participation, will preserve judicial independence, guarantee input from the
interested users of the court services, and tend to improre services
in an even-handed manner, without the threat of either disruption or
stagnation.
The members of North Dakota's Judicial Planning Committee,
and the members of the Legislative Subcommittee and Rules Subcommittee, have indicated general agreement that the time is ripe
for some changes. We expect to be guided in our actions by the
weight of the evidence produced and analyzed by these committees
through their staffs.

F.

THE NORTH DAKOTA JUDICIAL MASTER PROGRAM

The North Dakota Judicial Master Program for the 1977-1979 Biennium was prepared by the Judicial Planning Committee as an understandable working document, and its first goal was to communicate clearly. That means the use of plain English. Laymen and lawyers alike will understand the language in the Judicial Master Program. None who have examined the document have found it mystifying.
Those who have expressed views on the Judicial Master Program
during the comment period indicated general support of the overall
goals expressed therein. Those goals are as follows: (1) to strengthen
the North Dakota judicial system; (2) to increase accessibility to and
improve the services of all courts to the public; (3) to improve communication among courts and between courts and citizens; and (4) to
increase the professional excellence of all court personnel..2 1 For clar18.
19.

This proposed rule is presently pending before the North Dakota Supreme Court.
This proposed rule LN presently pending before the North Dakota Supreme Court,
20. This proposed rule is presently pending before the North Dakota Supreme Court.
21. North Dakota Judicial Moster P1,oi
i m for the FY 1977-1979 Bf'enniuon 293 (June,
1977). See supra note R.
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ification and to facilitate implementation, the goals are each subdivided into more specific objectives which, in turn, are subdivided
into a series of specific tasks. The standards of clarity and specificity are essential to good planning.
III. A PLANNING PROCESS FOR BALANCED PROGRESS
It is readily discernible that judicial planning has entered a period of inquiry and probing. This is a systematic and comprehensive
effort. in that spirit the Judicial Master Program was prepared, describing every aspect of the present judicial system and assessing
its operation and services. Proposing and deciding will follow. The
courts should engage in introspection on a continuing basis. Constructive criticism from outside the system is not only welcomed but
is invited. The importance of public involvement in planning activities cannot be overemphasized.
This planning process requires unaccustomed thinking and new
customs for participation. To anticipate problems and implement improved court services requires a systematized process. The mechanism of representative committees, public comment procedures,
questionnaires, and face-to-face discussions with judges, attorneys,
court personnel and the public are essential to systematized anticipation and the prerequisite for deliberate and balanced progress under the new judicial article.
A.

POPULAR DISSATISFACTION

WITH COURT SERVICES

It is possible, at least when speaking or writing, for lawyers and
judges to criticize the existing judicial system and live to be honored
for doing so. For example, in 1906, as a young Nebraska lawyerprofessor, Roscoe Pound presented to the American Bar Association
meeting in St. Paul, Minnesota, his analysis of the judicial system of
America, The Causes of Popular Dissatisfaction with the Administration of Justice.-"' North Dakota, too, has had leaders who have
expressed concern for the necessity of implementing judicial reform
in order that the system deliver improved services.
Much of that laudable effort is, however, often dissipated because of the lack of an effective, systematized planning process and
implementation mechanism. Criticism is easy and relatively cheap.
But deliberate, thoughtful solutions, arrived at through a sustained,
participatory process which includes monitoring and reviewing implementation is more difficult, yet more practical. Even today judicial leaders, whether they be reformers or not, will rely on Dean
22. The Pound Conference, 70 P.t.D. 79 (1976); Proceedings Honoring Roscoe Pound,
35 F.R.D. 241, 273 (1964). Sce
lso Parker, Improving the Adinnistrfdtion o' Justice,
F.R.D. 697 (1194().
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Pound's 1906 remarks as furnishing guidelines in their efforts.2
The fact that seventy-year-old descriptions of causes of dissatisfaction are still pertinent today should tell us something.
Criticism alone, even from the most thoughtful and learned
prophets, cannot stand, the test of practical results against the less
spectacular tradition of careful, concrete planning. Criticism and
prophecy ring in the ear and memory and occasionally produce spot
reforms. While some of these reforms may be excellent in themselves, they seldom have the salutary, ,system-wide impact -of their
sponsor's hopes and, occasionally, for lack of monitoring and review
24
of sustained planning, become obstacles to their original purposes.
Many reforms to eliminate the causes of dissatisfaction have not
been successful because of the lack of continuing formal mechanisms to accomplish changes.
Panaceas are the exception in the human experience. Any claim
that a particular change or that a planning process will solve any or
all problems for any specific or indefinite period of time contradicts
human experience. There are methods for maximizing the practical
effectiveness of change, as described here, which are worth our support, without promises of panaceas.
Just as some inefficiencies and delays 5 are necessary parts of
the judicial system in order to remain faithful to the goals 'of court
services, so it is that popular dissatisfaction is inherent in the very
nature of justice services in society. Continued dissatisfaction can
be a sign of life and vitality, or it can be evidence of a lack of
concern. Quite obviously, many changes have been accomplished
which periodically and, at least temporarily, have soothed the more
vocal unrest about the administration of justice in the United States.
We are led to conclude that unrest or dissatisfaction is as much a
part of the system as is the goal of justice itself, and that many of
the changes proposed from time to time, if adopted, will have cosmetic effect at best if seen as a panacea. A continuing planning
mechanism to evaluate proposals is a neccessity.
Dean Pound did not think he was describing only a current 1906
phenomenon when he started his comments with the following words:' "Dissatisfaction with the administration of justice is as old as law.' ;
Dissatisfaction, he said, arises out of the following: "(1) The necessarily mechanical operation of rules, and hence of laws; (2) the inevitable difference in rate of progress between law and public opin23. 70 F.R.D. 79 (1976) ; 35 F.R.D. 241 (1964).
24. See Wheeler and Jackson, Judicial Councils and Pif'y Plonning: Coitinuious Study
and Discontinuous istitiitions, 2 JUST. Sys. J. 121 (1976): N.D. CENT. CODE ch. 27-15
(1974 & Supp. 1977).
25. Examples include exclusionary rules, jury trials; counsel for indigent defendant.
the presumption of innocence, and appellate review.
26. Proceedings Honoring Roscoe Pound, 35 F.R.D. 241, 273 (1964).
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ion; (3) the general popular assumption that the administration of
justice is an easy task, to which anyone is competent; and (4) popu' 27
lar impatience of restraint.
The operation of rules and laws are not intended to and do not
make all people happy all the time. In nearly every case it is felt
or perceived by someone that the loser was sacrificed to preserve
the system. In criminal cases where the exclusionary rules,2 9 designed by the United States Supreme Court, are applied, the perceived loser may be the public. Paradoxically, it can be said that
the public is also the loser when the justice system provides for no
enforcement of constitutional rights.
Reducing the role of the judiciary to its most basic functionsolving disputes-we find that the courts act as syllogists. In this respect, computers could do a better, quicker, and more consistent
job. To the extent that a rule or law has a mechanically operating
facet, a cause of dissatisfaction appears. Although the legislature
may strive to reach a balance between a rigid, mandatory statute
and a flexible rule that will bend to fit all situations, no perfectly
,satisfactory balance is ever possible. A law written in finite terms
that fits one mold will require modification when applied to another
mold. A judge will engage in a postmortem rationalization: How
would the rule have read if the legislature had had these specific
facts in mind? Divine powers would come in handy, but all courts
can offer is good human judgment, as fragile as that may be. There
are no more secrets in good "lawyering" and "judging" than there
are in any other learned vocation. It is necessary to have some
basic intelligence and some desire to find meanings in words and
actions. Patience and understanding, which are different things to
different people, are necessary. What is neeled-are improved mechanisms and services for utilizing good lawyers and judges.
The differential rates of progress of law and public opinion are
constant strains on judicial institutions. The law has a tendency to
change slowly, but foreseeably, while public opinion is often volatile
and, occasionally, unpredictable. Courts are at the same time rebuked
for being impatient and refusing to wait for either public opinion or
legislative action, and for being reactionary and insensitive to public
needs. Thus, even the most skillful balancing of the equities will always arouse additional public dissatisfaction from a different direction.
The ideas that justice itself is apparent to lay common sense and
that the administration of justice is a simple task remain popular.
27. ld. at 275.
28. See, e.g., Brewer v. VWilliams, U.S., 97 S. Ct. 1232 (1977);
Miranda
Arizona, 384 U.S. 436 (1966) ; \tong Sun v. United States, 371 U.S. 471 (1963); \\eehs
v. United States, 232 U.S. 383 (1914).
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Neither idea approaches the truth and, with the growing complexity
of our society, it is apparent that the distance of truth from these
ideas is becoming greater.
A popular view is that courts, more often than not, act as restrainers of progress. Proponents of changes will understandably
look at the restraints of the judicial system as obstructions.2 ' On the
other side of the coin, responsible leadership obligates court leaders
to look at proposed changes with cool heads so that, before an idea
prevails, all possible consequences are considered. As ideas can be
studied to death, so, too, can bad ideas be prematurely accepted.
B.

BALANCED

PROGRESS THROUGH SUSTAINED,

PARTICIPATORY

PLANNING

The key to the puzzle, in each case, lies in the area of "balance."
Balancing is not the method of choice for judical decision making
because it provides no independent firm direction or leadership. While
politically safer, it does not provide for the protection of essential
values. There is a valid purpose in some polarization of the extremes.
Those who have a singular passion for particular changes are nec:
essary, as are those who only desire to preserve old values. The
clarification of all views is essential to comprehensive planning for
balanced progress.
An argument can be made for the proposition that in each appellate case before it, the judiciary should remain a balancing influence, being neither reformists nor preservators. In structural changes
in the judicial system, judges and attorneys can validly take more
active leadership.
For generations learned scholars have studied and evaluated the
proposals to redefine the role of lawyers and judges in a free society.
Most suggestions have aroused the fear -of encroachment upon freedom. That should not prevent us from continuing the search for the
answers. Although an adversary system does tend to promote excessive and exaggerated contentiousness, no fundamentally better
system has been devised for seeking out the truth. With careful
planning and discipline, the excesses of the adversary system can be
reduced.
There is a healthy reality to public opinion which some have
labeled disturbing, but which provides the judicial system with the
landmarks and traffic signals which permit it to operate acceptably.
People will ultimately accept some unreviewable authority and, to
the extent that courts have the confidence of the majority, they can
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serve such a role. It is toward strengthening this confidence that
the judicial planning process is aimed.
IV. CONCLUSION
Judicial planning in North Dakota is the systematized anticipation
and formulation of change for balanced progress in improving court
services. The committees presently at work are broadly representative, adequately staffed, and active. The mechanisms for broad
public input are in place and working. During the next few years a
new judicial article will produce an effective, unified judicial system
and visible improvements in court services at all levels. For the
indefinite future, the Judicial Planning Committee will assist judicial
leaders in harnessing the cooperative efforts and wisdom of judges,
attorneys, court personnel, and public leaders in deliberate progress
in providing effective court services to the people of North Dakota.

